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The Russian historian Alexander Etkind, writing in the harsh light of the Ukraine war, said,

“Peace is good for complexity, war brings clarity.... It changes everything -- first the
present, then the future, and finally, the past.”

What do the wars dominating our headlines, those in Ukraine and Gaza, make clear?

They show that we have not yet escaped the competition among empires, and the unwinding of
empires through struggles to carve out new Nation-states, that engendered the horrific wars of
the last century. Ethnolinguistic nationalism, a long-established element of strategies both for
ruling empires and for carving new states out of them, remains a significant factor in strategies of
rule and contending for rule. With Trump’s re-election, authoritarian nationalists now hold state
power in seven of the nine nuclear-armed states.

These wars have made clear that humanitarian law, the law of armed conflict intended to limit
war’s effects, has failed to prevent the slaughter of tens of thousands of civilians and the
destruction of the infrastructure urbanized populations depend on. Those laws also have failed to
convince governments to forego nuclear weapons, weapons so horrific and destructive that their
possession by a state constitutes a continuing rejection of the supposed purposes of humanitarian
law.

The Ukraine war also has emphatically clarified that whatever window there was for nuclear
disarmament following the end of the Cold War has been missed. For those who have been
working for disarmament, our first priority today must be preventing catastrophic wars among
nuclear-armed states. Work for nuclear disarmament must be long-term. And we will need to
rethink the approaches that have prevailed for the last three decades.

One starting point is reflecting on why post-Cold War nuclear NGO disarmament initiatives,
grounded mainly in humanitarian law, had so little effect. At the same time, we should consider
why humanitarian law, the main legal instrument for mitigating the horrors of war, has been so
ineffective in the wars in Ukraine and Gaza. How might we change the ways we think and talk
about these issues in ways that might help both to prevent war, and to create conditions that some
day could make disarmament possible?

* Senior research analyst, Western States Legal Foundation, Oakland California.
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In the world of nuclear disarmament work, there is much talk about “changing norms.” There is
much less talk about just which norms must be changed if we are to move towards a world in
which eliminating nuclear weapons is possible.

Outlawing nuclear weapons would change one legal rule about armaments. But changing that
rule may require far more. The legal historian Robert Cover wrote that formal legal rules and
principles are “only a small part of the normative universe that ought to claim our attention.” No
set of legal institutions or prescriptions, Cover tells us, “exists apart from the narratives that
locate it and give it meaning.”? We must ask ourselves: What are the dominant underlying stories
that give the current rules of war meaning, in which they make sense? So long as those deeper
narratives and frames remain unchallenged, we may not be able to do much to change the rules.
Equally important, these deeper frames and assumptions determine how the existing rules are
applied. For significant changes in legal rules to be made “from below,” there must be a shift in
underlying values sufficient to move the boundaries of the politically possible and to shift the
terrain of interpretation.

The rules regulating armed conflict remain grounded in a narrative in which Peoples are seen as
locked in an eternal existential struggle for primacy. Defined in some combination of language,
religion, and ethnicity, Peoples are seen as fixed entities, their existence stretching back into
misty antiquity. These Peoples are understood to have a right to realize their destinies as Nations
through their own States—Nation-states.

Where the use of armed force is deemed legitimate, there is an assumed identity between states
and their Peoples. This is the basis for the permissive element of humanitarian law. Killing of
non-combatants is not prohibited, only limited. As the International Committee of the Red Cross
has observed, “These rules strike a careful balance between humanitarian concerns and the
military requirements of States.”®

Another, even less-acknowledged frame lies beneath the laws of armed conflict and of modern
international law generally. Only “peoples” deemed to be civilized are seen as worthy of a state.
The “great powers” —really, empires—Ilong have claimed the prerogative one way or another to
determine which “peoples” are not civilized, and what measures must be taken to make them so.
As Anthony Anghie writes,

“...[I]nternational law posits a gap, a difference between European and non-European
cultures and peoples, the former being characterised, broadly, as civilised and the latter as
uncivilised (and all this implies in terms of the related qualities of each of these labels). This
gap having been established, what follows is the formulation of doctrines that are designed
to efface this gap: to bring the uncivilized/ aberrant/violent/backward/oppressed into the
realm of civilisation, the universal order governed by (European) international law.”*

The core assumption of Peoples in eternal existential conflict provides ample ideological fodder
for dehumanizing the adversary. This is true most of all in wars where the adversary can be
portrayed as beyond the pale of the law, of lacking a legitimate State, and most of all of being
“uncivilized.” The latter charge is levied mainly against irregular non-state forces resisting the



distanced high-tech violence wrought by modern militaries. All of this has hampered
humanitarian law’s ability to rein in modern warfare’s violence.

Developments in late 20" century humanitarian law, such as the additional Geneva Protocols,®
reflected an effort to shift these assumptions somewhat, giving the dignity and fate of human
beings more equal weight to raison d’Etat and providing greater protections for people in non-
international conflicts. But the wars of the 21% century have shown the continuing power of these
frames. They are manifested in the wars of this moment, and in the way these wars have been
fought, and their violence and destruction justified.

U.S. officials in the War on Terror labeled the non-state actors they wished to target “terrorists,”
a modern term that is the equivalent of “barbarians.”® Political jurisdictions where they wished to
conduct military operations often were derided as “rogue states.” When the legality of operations
that killed civilians were questioned, they invoked the unity of armed elements with the civilian
population. Secretary of Defense Donald Rumsfeld declared in 2002 that

“We have assumed that where you find large numbers of al Qaeda and Taliban, that there
may very well be non-combatants with them who are family members or supporters of some
kind, who are there of their own free will, knowing who they're with and who they're
supporting and who they're encouraging and who they're assisting.”’

Campaigns by governments to dehumanize their adversaries have grown more prevalent, and
more intense, with the global resurgence of identity-based authoritarian nationalisms. The
justifications offered by officials of Israel and the Russian Federation for their wars, for the
devastation of cities and mass killing of civilians, are grounded in stories of primordial
nationalism and imperial, civilizational right.

President Putin portrays Ukraine as never having been a real state, and as wrongfully severed
from a Russian empire he now will restore.® Former President of Russia Dimitry Medvedev
describes Ukraine as ““a threadbare quilt, torn, shaggy, and greasy,” and says “We don’t need
unterukraine. We need Big Great Russia.””

The government of Israel frames its expanding Middle East war as one against “barbarism,” and
places all who live in Gaza as beyond the pale of civilization. Prime Minister Benjamin
Netanyahu told a joint session of the U.S. Congress that “In the Middle East, Iran’s axis of terror
confronts America, Israel and our Arab friends. This is not a clash of civilizations. It’s a clash
between barbarism and civilization. It’s a clash between those who glorify death and those who
sanctify life.”*? Regarding its bombardment of Gaza, Israel’s President Isaac Herzog declared:
“It's an entire nation out there that is responsible. It's not true, this rhetoric about civilians not --
not aware, not involved, it's absolutely not true. They could have risen up. They could have
fought against that evil regime.”**

Israeli government spokesperson Eylon Levy nonetheless asserts that their military is adhering to
the humanitarian law rule that strikes must be proportionate to the expected military advantage.
“And the expected military advantage here,” he explained, “is to destroy the terror organization
that perpetrated the deadliest massacre of Jews since the Holocaust.”*? Measuring each military



strike against a claimed threat of existential magnitude makes the proportionality requirement,
intended to protect civilian populations against massive harm, infinitely elastic.®

In 2018, President Putin said that "...if someone decides to annihilate Russia, we have the legal
right to respond. Yes, it will be a catastrophe for humanity and for the world. But I'm a citizen of
Russia and its head of state. Why do we need a world without Russia in it?"'* Putin’s logic
assumes that every Nation-state ultimately has the right to consider only its own survival in the
endless struggle of all against all.

This also is the frame within which the International Court of Justice’s conclusion, or its inability
to reach a conclusion, in its opinion on the legality of nuclear weapons should be understood.
“....[I]n view of the current state of international law and of the elements of fact at its disposal,”
they wrote, “the Court cannot conclude definitively whether the threat or use of nuclear weapons
would be lawful or unlawful in an extreme circumstance of self defense, in which the very
survival of a State would be at stake.”*

The boundaries of what governments claim to be such an “existential” threat also have proved to
be elastic. The government of the Russian Federation continues to press its war of aggression and
conquest in Ukraine, leveraging the power of its conventional forces with frequent nuclear
threats. Russian officials portray their nuclear posturing as a response to an “existential threat”
from NATO and the “West,” at a time when no NATO country has made any move that
threatens the Russian Federation’s internationally recognized borders.*®

These wars have left the rules of armed conflict in tatters, and have laid bare the flaws in their
foundations.

“QOurs is not, as is often asserted...‘a world of nations.’ It is a world in which nationhood is
pervasively institutionalized in the practice of states and the workings of the state system....
But none of this implies a world of nations — of substantial, enduring collectivities.” Rogers
Brubaker, Nationalism reframed: nationhood and the national question in the New Europe.’

Benedict Anderson, a leading theorist of the origins of nation-states and nationalism, wrote in his
book Imagined Communities that “No nation imagines itself coterminous with mankind.””*®
Therein lies the heart of the problem: not in the limits the Nation-state imaginary places on
territorial reach, but in the limits it places on solidarity, on compassion. A global legal order
grounded in the Nation-state has proved a weak institutional means for constraining the violence
and aggression of those who rule, while nationalism has proved a highly effective ideological
means for portraying all outside the officially demarcated Community as enemies rather than
allowing us to imagine them as relatives, as friends. In a time when humanity has developed
technologies capable of bringing history to an end, that kind of thinking is an existential threat to
all of us. We must find our way to a post-Nation-state, post-nationalist order of things, while
seeking to lessen the danger of catastrophic wars in the meantime. We need a new account of
how the ways our governments relate to each other and to those they rule evolved, and a vision
of a path towards a more fair and less violent future.



A first step is understanding that Nation-states and nationalisms are not natural or necessary.
They are made things, their prototypes forged in the crucible of European state-building,
colonialism, and inter-imperial competition, their identity narratives shaped to justify the
exploitation, enslavement, and extermination of other peoples, and to mobilize us against one
another for war. The making of today’s “Nations” did not occur in some primordial past but over
the last three centuries, produced by particular economic, technological, and political dynamics.
As Anderson writes, “What, in a positive sense, made the new [nation-State] communities
imaginable was a half fortuitous, but explosive, interaction between a system of production and
productive relations (capitalism), a technology of communications (print), and the fatality of
human linguistic diversity.”°

Nationalism remains a potent, and dangerous, means to compete for and to sustain state power.
With its logic centered on othering, on friend-enemy distinctions, identity-based nationalism
provides an ideological repertory for the incitement and justification of violence, from the
persecution of national minorities to rallying publics against countries those who rule declare to
be enemies.

How do we counter this? We can begin by changing the way we talk about global affairs. We
need to break away from the geopolitical jargon that dominates public discussion of global
matters across the political spectrum, including much of “the left.”” It too is grounded in the
frame of reified Peoples and Nation-states, and portrays competition and war among them as an
eternal aspect of the human condition. Today’s most familiar version of geopolitics is
international relations realism, variants of which we hear everywhere, from media talking heads
to leading anti-war activists. One critic has described this approach as “a theoretical articulation
of the spontaneous ideology of state managers.”?°

Geopolitical thought took shape at the beginning of the 20" century as the theory and practice of
imperial competition and colonialism, and never has strayed far from its roots. The “great
powers” it takes as its main unit of analysis, its active subjects, are empires, with all less-
powerful states viewed mainly as fodder for great power competition. Geopolitical thinking
devalues the lives and aspirations and voice of the people who don’t live in great powers. Their
lands and cities and futures are conceived as something to be bartered or fought over, valued
only for their resources or cheap labor pools or as subaltern militaries or as buffer zones against
attack by some other great power. Today’s most powerful states are or were empires, and the
geopolitical gaze is largely blind to the distinctive forces unleashed by empire’s unwinding, and
by the efforts of those who rule in such states to slow the erosion of their power.

Geopolitical thought also portrays states as unitary, assuming an identity of interest of
governments and the peoples they rule. Portraying states as unitary actors obscures the reality
that governments often choose courses of action that work for their immediate strategies of rule,
but are a disaster for most of their people. Geopolitical thinking pushes to the margins the
particular economic, political, and ideological dynamics within states that create the conditions in
which those who rule choose war.?! Those considerations are reduced to the status of inputs or
constraints, just ammunition or obstacles for the fundamental task of building and deploying the
competitive powers of the State.



We should understand the way geopolitical/realist thought frames events at most as describing an
existing state of affairs, not as an account of how things should or must be. In a time in which the
“great powers” are nuclear armed, dividing up the world among them may seem the only
“realistic” path to the best of all possible worlds, the limits of what we can imagine as “common
security.” But we must strive to remain aware that any such judgment has been made with a gun
to our heads.

We can take a first step away from the geopolitical frame by rejecting the way it uses the names
of countries to signify the actors in the international drama, implying that complex polities speak
with one voice. At minimum we should portray the actors as the government of the Russian
Federation, or the government of the United States. Even such small efforts to change the way
we think and talk about things matter. They remind us that the people living in some officially
proclaimed adversary likely are not our enemy. They may have little more choice than we do
about their rulers’ decisions about war and peace. From there, we should try to go further in
identifying and naming the particular factions and institutions with decision-making power, those
that are playing a significant role in choices about war and peace. If we find that difficult, it
means we have further work to do.?? Developing a more nuanced language for talking about
global matters helps to immunize ourselves, and broader publics, against nationalist appeals.

In the long, slow work of trying to affect discourse in international institutions, we can seek to
shift the foundations of the laws of armed conflict from the frame of endlessly competing
Peoples and Nation-States to human rights.

While THL's aim is described as ‘preserv[ing] humanity in the face of the reality of war,” human
rights law aims at the higher goal of [a]ffecting systems of repression and denial.
Unquestionably, human rights law offers a more ambitious set of provisions. These alternate
approaches produce different results and fundamentally different views of conflict.... A
developed human rights approach has the potential to reach more broadly, to evaluate the fuller
set of consequences, and possibly even the choice of engaging in the conflict in the first place.?
The fundamental claim upon which human rights law rests is that we are all human beings,
entitled to a dignified life and an equal voice in how we live together on this planet. This
provides a more powerful antidote to the othering ideologies of those who would mobilize us to
war than does the current war of armed conflict, which rests on foundations that assume that our
differences are profound, and that war is an eternal aspect of the human condition. Finally, a law
of armed conflict based on human rights could more firmly ground the claim that governments
bear responsibility for protecting all people who are or may become victims of their wars, not
just their own. And acceptance of that could be a step on a path away from endless wars.

This kind of project may seem utopian, “unrealistic,” as attempting to push against
overwhelming currents of ideology prevalent world-wide across the political spectrum. But even
small things like changing the way we talk and think about international matters, beginning by
severing the pervasive, mainly unconscious framing of people as in identity with their
governments, with those who rule us, can bear fruit. It is a step along the way to becoming more
aware of the deployment of nationalisms as elements of strategies of rule and contending for
rule. A post-nationalist vision that seeks to ground limits on the use of state force both at home
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and abroad in the rights of all human beings to a dignified life and an equal voice in our shared
future, developed within movements with some degree of social power, could have some
restraining effect even before it can be realized institutionally.?* Pursuing such a project of
normative development is not inconsistent with continuing to assert core principles of the law
already on the books, including the prohibition on wars of aggression and the obligation of
governments to respect the human rights of those who may come under their power, and over
time could buttress support for those basic norms.

“We must complete our recovery from the embers of dead empires in a way that does not
plunge us back into new forms of domination and oppression.” Statement by Ambassador
Martin Kimani of Kenya, United Nations Security Council Urgent Meeting on the Situation in
Ukraine, The United Nations, New York, N.Y., February 21, 2022.

“Nations” and “Nation states” are made things, even if not fully consciously made things
(although often made more consciously than is generally acknowledged). The modern notions
that there are Peoples who should be thought of as Nations, most usually defined in terms of
some combination of ethnicity, language, and religion, and that Peoples have a right to their own
state on their own piece of the earth where they can make the rules, are new concepts, mainly
products of the 18" century and after. The concepts of Peoples and Nations and Nation-states
also have been the main ideological and institutional mechanisms for the unwinding of empires,
a process that has liberated billions from empire and formal colonialism, but that also has
generated its own distinctive, continuing cycles of violence.

In his book Neither Settler nor Native, Mahmood Mamdani sets a course for addressing all this.
“The core challenge,” Mamdani writes, “is to explore a form of state other than that of the
nation-state, one that will make possible a democratic and inclusive order and a way out of the
cycle of civil wars.... “the starting point of this exploration needs to be an analysis of actual
historical experience and an understanding of political theory that illuminates the historical
ground.”?

Mamdami points us towards an understanding of history that could help us break free of both
modern empires and of the violent dynamics of their unwinding via the construction of nation-
states, finding a way to understand ourselves together as survivors of the violence of both
empires and this form of their unwinding. Modernity, he writes,

...has defined every political project as the elevation of the civilized, with the nation defined
as civilized. To be the nation, in this scheme, is to be justified in privileging oneself. This
vision has proved durable through centuries of political transformation.

Recognizing this history gives us the power to change perspectives and reality. The history
of political modernity tells those of us who identify with the nation that we have been
coopted. The nation is not inherent in us. It overwhelmed us. Political modernity led us to
believe we could not live without the nation-state, lest we not only be denied its privileges
but also find ourselves dispossessed in the way of the permanent minority. The nation made
the immigrant a settler and the settler a perpetrator. The nation made the local a native and
the native a perpetrator, too. In this new history, everyone is colonized—settler and native,
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perpetrator and victim, majority and minority. Once we learn this history, we might prefer to
be survivors instead.?

Nationalisms may not be the fundamental driver of renewed arms racing and war risk. But as has
happened in the past, they may still be war’s proximate cause, necessary to mobilize publics for
war and to prepare them to endure its hardships. Countering the identity-based nationalist
campaigns coming from above will require broad-based movements from below. A conversation
about the reasons for the resurgence of authoritarian, identity-based nationalisms and an effort to
shift the ethical focus of work for peace away from the state-centered laws of armed conflict to
human rights in this moment could be a step towards connecting work for peace with other issues
and movements. For a wide range of affected communities and human rights movements, the
world-wide prevalence of identity-based authoritarian nationalisms pose an immediate threat.
The civilizational crisis of ecological overshoot will require unprecedented levels of global
cooperation if we are to avoid disaster, and nationalisms heighten barriers to cooperation
necessary to address the ecological crisis. Nationalist programs for competitive growth are
driven by imperatives often at odds with necessary transition efforts.

Understanding why identity-based nationalisms have been resurgent as the long cycle of neo-
liberal globalization has reached its systemic and ecological limits can help us better understand
the dynamics that drive the greatest dangers of our time. In an era of pervasive authoritarianism,
developing a common human rights vision can be an essential element both for resistance and for
sketching a path towards a more fair, humane and democratic future.
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