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The United States Government has deployed a large military task force to the waters in the
Caribbean Sea, while making a variety of threats against the government of Venezuela and
against drug traffickers it alleges are operating in that country and elsewhere. It is also
conducting a campaign of killings against alleged drug traffickers, using drones and aircraft to
attack and destroy small boats without warning far from U.S. shores, in almost every instance
leaving no survivors.

The Trump administration has provided publicly only the bare outline of a legal rationale for
either the threats of armed force against Venezuela or the use of military force against small craft
far from the United States. It has offered only broad-brush, factually unsubstantiated claims that
the top officials of the Venezuelan government, including its President, lead and direct drug
cartels responsible for the deaths of large numbers of Americans from drug use and to the use of
violence by the cartels in the U.S. and elsewhere, claiming the actions of the cartels constitute an
“armed attack against the United States.”! It has further labeled those drug cartels as “terrorist”
organizations, despite having provided no substantial evidence of any motive, political or
otherwise, beyond the accumulation of profit through the drug trade, human trafficking, and
other ventures involving clandestine international transportation of people and things. Such
activities heretofore have been addressed as a matter for law enforcement under U.S. statutes and
international agreements governing extraterritorial application of U.S. law.

The use of military force to kill alleged drug traffickers without warning and without legal
process violates both human rights principles and international law governing the use of military
force. A direct use of military force against Venezuela in these circumstances would further fray
a post-World War II international order already severely strained. These actions signal the
tightening of the grip of a lawless, authoritarian faction on the executive and military powers and
functions of the United States Government.

The first part of this essay describes the Trump administration’s threats of military force against
Venezuela and its killings of alleged drug traffickers in small boats in the Caribbean, providing
an analysis of relevant law. The concluding section, “States of Emergency: The Wars Abroad
and the Wars at Home,” examines how the administration has combined narratives about the
drug trade, terrorism, and immigration to assemble a legal and ideological toolbox for the
construction of an authoritarian state.

* Andrew Lichterman is a policy analyst and lawyer at the Oakland, California-based Western States Legal
Foundation.



Threat and use of armed force

The two World Wars of the 20" century resulted in the deaths of millions of people and the
devastation of cities and countryside spanning continents. These catastrophes impelled the
world’s governments, beginning after World War I with the League of Nations and the Kellogg-
Briand Pact, to move towards prohibition of the use of armed force as a lawful means for the
resolution of international disputes. The global conflagration of World War II, culminating in the
U.S. atomic bombings of Japan, brought a more comprehensive effort, the United Nations
Charter, the first goal of its Preamble being “to save succeeding generations from the scourge of
war, which twice in our lifetime has brought untold sorrow to mankind.”

Article 2§3 of the Charter requires all members to settle their international disputes by peaceful
means....” Article 2§4 further states that “[a]ll Members shall refrain in their international
relations from the threat or use of force against the territorial integrity or political independence
of any state, or in any other manner inconsistent with the Purposes of the United Nations.”

The Charter further mandates that parties to a dispute that could endanger international peace and
security must first seek a resolution via all available peaceful means, such as negotiation,
mediation, arbitration, judicial settlement, or resort to any available regional organizations that
might provide assistance (Article 33). If these efforts fail, the parties must refer their dispute to
the Security Council (Article 37), which may recommend a variety of means, including where
appropriate referral to the International Court of Justice (Article 36). Where there is an act of
aggression or in other instances where peaceful dispute resolution fails and a threat to peace
remains, the Security Council may recommend measures for dispute resolution, and means to
enforce those measures up to and including collective deployment of armed forces by United
Nations member states (Article 39 et seq.).

The Charter allows states to use military force only for self-defense. Article 51 recognizes the
“inherent right of individual or collective self-defence if an armed attack occurs against a
Member of the United Nations, until the Security Council has taken measures to maintain
international peace and security.”

Article 24 of the Charter of the Organization of American States (OAS), an organization of
which both the United States and Venezuela are members, requires that “International disputes
between Member States shall be submitted to the peaceful procedures set forth in this Charter.” It
has additional provisions similar to UN Charter Article 33 et. seq. In the event of an armed attack
on any member state, the chair of the OAS Permanent Council is required “without delay” to
consider whether a consultation of the member states foreign ministers is required (OAS Charter
Article 65). Any OAS member also may ask the Permanent Council for a consultation of foreign
ministers, a request that can be granted by a majority vote.

The threat and potential use of military force by the United States against Venezuela

The Trump administration has never provided a detailed legal rationale for its military strikes on
small boats allegedly carrying illegal drugs and its broader, ill-defined campaign of military
pressure on Venezuela. The key words in Article 51 of the UN Charter in evaluating the legality



of these actions are that “individual or collective self-defense” is permissible “if an armed attack
occurs against a Member of the United Nations...”

Lacking both anything resembling a military assault by Venezuela on the United States and any
legal basis for treating civilian small craft operating far from U.S. waters as an imminent threat
of attack requiring immediate military action, the Trump is engaging in a kind of ideological
sleight of hand to conjure a crude simulacrum of an “armed attack.” It takes a Venezuelan
government known to have significant corruption problems and difficulty maintaining full
control of its territory, rebrands what its own intelligence agencies describe as “loosely-
organized cells of localized, individual criminal networks”? as fearsome “narco-terrorist”
organizations under the Venezuelan government’s direct command, and then places the full
weight of the public health effects of mass drug consumption and the gun violence associated
with the drug trade at the end of the causal chain, hoping that no one will closely scrutinize any
of its links.

It is hard to find all the elements of the argument in any one Trump administration official
statement. Perhaps the most complete version can be found in October 10, 2025 remarks by a
U.S. official, political counselor John Kelley to the UN Security Council. Kelley told the Council
that the United States “has designated Tren de Aragua and Cartel de Los Soles as terrorist
groups” and is going to “put an end to the drug cartels that are flooding American streets with
their product and killing Americans.” Kelley claimed that

[T]he cartels carrying out this assault against our citizens are armed, well organized, and
violent. They have financial means, technical sophistication, and extensive paramilitary
capabilities. They are bringing death and destruction to Americans. Therefore, President
Trump determined these cartels are non-state armed groups, designated them as terrorist
organizations, and determined that their actions constitute an armed attack against the
United States.

Friendly foreign nations have made significant efforts to combat these terroristic
organizations and have suffered significant loss of life as a result.

The United States has reached a critical point where we must use force in self-defense
and defense of others. Based on the cumulative effect of these hostile acts against the
citizens and interests of the United States and friendly foreign nations, President Trump
has determined the United States is in a non-international armed conflict and has directed
the Department of War to conduct operations against them pursuant to the law of armed
conflict and consistent with Article 51 of the UN Charter.

Kelley also asserted that the current Venezuelan government is responsible for this alleged
armed attack.

...The United States does not recognize Nicolas Maduro or his cronies as the government
of Venezuela. Nicolas Maduro is a fugitive from American justice and the head of the
vicious narco-terrorist Cartel de Los Soles.



Moreover, it is the action and policies of the illegitimate Maduro regime that pose an
extraordinary threat to both the region and the national security of the United States.>

For purposes of assessing the legality of U.S. actions in connection with this alleged “armed
attack,” two sets of activities must be considered. The first is the current, ongoing campaign of
destroying without warning small boats purportedly carrying drugs. The second is a continuing
stream of statements on and off the record by U.S. government officials, including by the
President of the United States, that could be interpreted as threats of military action against
Venezuela, accompanied by a large and increasing deployment of military forces to the
Caribbean Sea and to bases in the region.

The first problem for the Trump administration in establishing a legal basis for their military
campaign against the small boats and Venezuela is that drug trafficking has not heretofore been
seen as a use of armed force, nor does it bear much resemblance to instances where actions of
irregular armed groups have been classified as “armed attacks.”

Drug trafficking, including that which crosses international borders or engages in transport of
drugs on the high seas, has up to now been treated as a law enforcement problem and not a
military one for both legal and practical reasons. U.S. extraterritorial drug enforcement is
governed by a combination of federal criminal statutes and international agreements. Existing
procedures to warn, stop, and seize suspect vessels and their crews allows for building criminal
cases against organizations and management of relations with countries believed to support the
drug trade.*

Authority is sparse regarding what kind of incursion by irregular forces constitutes aggression
sufficiently grave for a state to consider it an “armed attack™ allowing a state to take military
action under the UN Charter Article 51 rights to individual or collective self-defense.
Nonetheless, it is clear that the drug cartel operations cited by the Trump administration fall well
below that threshold. In Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), The International Court of Justice stated that

There appears now to be general agreement... that an armed attack must be understood as
including not merely action by regular armed forces across an international border, but
also “the sending by or on behalf of a State of armed bands, groups, irregulars or
mercenaries, which carry out acts of armed force against another State of such gravity as
to amount to” (inter alia) an actual armed attack conducted by regular forces, “or its
substantial involvement therein”. This description, contained in Article 3, paragraph (g),
of the Definition of Aggression annexed to General Assembly resolution 3314 (XXIX),
may be taken to reflect customary international law.’

To justify military action against the government and territory of Venezuela, the Trump
administration would have to show a strong link between the parties carrying out the purported
assault and the Venezuelan state. President Trump has proclaimed that the drug cartel Tren de
Aragua “is undertaking hostile actions and conducting irregular warfare against the territory of
the United States both directly and at the direction, clandestine or otherwise, of the Maduro
regime in Venezuela.”®



It stretches credibility beyond the breaking point to describe the activities in the United States of
Venezuelan-based drug drug-trafficking groups as being of the same order as “an actual armed
attack conducted by regular forces.” There is violence associated with the drug trade, but at least
to date in the United States nothing on the order of what would constitute a cross- border attack
by armed bands.” The Trump administration has attempted to transmogrify drug trafficking into
something with the weight of a military incursion by shifting the focus to the effects of drug use.
President Trump, addressing the UN general Assembly, claimed that Venezuela bears much of
the responsibility for “hundreds of thousands” of deaths through the actions of the Tren de
Aragua cartel and “trafficking networks led by [Venezuelan President] Nicolas Maduro.”®

While unquestionably a serious public health threat, the impacts of the drug trade resulting from
use and addiction bear little resemblance to the effects of attack by an organized armed force.
Even John Yoo, who wrote legal opinions during the George. W. Bush administration’s “war on
terror” justifying “enhanced interrogation” techniques, sees deploying the might of the military

against the drug trade as a bridge too far.

Americans have died in car wrecks at an annual rate of about 40,000 in recent years; the
nation does not wage war on auto companies. American law instead relies upon the
criminal justice or civil tort systems to respond to broad, persistent social harms. In war,
nations use extraordinary powers against other nations to prevent future attacks on their
citizens and territory.’

Moreover, drug traffic from or through Venezuela accounts for a relatively minor share of the
drugs reaching the United States, and particularly fentanyl, which accounts for the largest share
of overdose deaths.!”

Even if drug trafficking by the Tren de Aragua (TDA) cartel or other channels from or through
Venezuela fit the requirements for an “armed attack,” there is little evidence that cartel operators
were sent to the United States “on behalf” of the government of Venezuela, or that the
Venezuelan government has “substantial involvement” in their operations.!! Trump’s own
intelligence agencies have stated that to the contrary, “[w]hile Venezuela's permissive
environment enables TDA to operate, the Maduro regime probably does not have a policy of
cooperating with TDA and is not directing TDA movement to and operations in the United
States.”!? The U.S. intelligence community also describes Tren de Aragua as “a transnational
gang based in Venezuela that has spread to at least seven South America and Caribbean
countries, operating in loosely-organized cells of localized, individual criminal networks.
Although the intelligence community memorandum states that Tren de Aragua leaders have been
located in Venezuela and “broadly benefitted from various permissive conditions and
incapacities” there, both the nature of the Tren de Aragua network and its relationship with the
Venezuelan government fall far below the threshold of conducting an “armed attack” by
Venezuela on the United States.
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The Trump administration also has asserted that another organization, “Cartel de los Soles,” is
“responsible for terrorist violence throughout our hemisphere as well as for trafficking drugs into
the United States and Europe” and is “headed by Nicolds Maduro and other high-ranking



individuals of the illegitimate Maduro regime.” On November 16, 2025 the State Department
designated Cartel de Los Soles as a “foreign terrorist organization.”'* The Trump administration
has provided no evidence for these claims, and independent analysts of both the drug trade and
the region have voiced doubts that the “Cartel de los Soles” is an actual organization, rather than
an ironic Venezuelan label for the endemic corruption of their government. !°

Although it is unclear whether it is doing so in regard only to purported anti-drug military
operations at sea or possible additional military action against Venezuela, the United States
government has tried to invoke collective self-defense in addition to its right to use military force
on its own behalf. U.S. Political advisor John Kelley told the Security Council that the United
States “has reached a critical point where we must use force in self-defense and defense of
others.”! It also has been reported that the Trump administration is relying on a still-unleased
classified legal opinion which argues that it is assisting countries fighting drug cartels that have
requested assistance confidentially.!”

The entitlement to act in collective self-defense, however, requires an actual armed attack, not
some lesser use of force by another state.!'® In addition, a state cannot use “collective self-
defense” as a basis for use of force on behalf of third parties unless those states have declared
themselves to be victims of armed attack.!® There is no evidence that other states have declared
that the drug trafficking the United States is using as the basis for its collective self-defense
claim constitutes an armed attack, or have requested assistance either from the Security Council
or the United States on that basis.

Even when an armed attack occurs, the inherent right to self-defense is limited by
principles of necessity and proportionality

The use of armed force even in response to armed attack is subject to limits. As the International
Court of Justice wrote in its advisory opinion on the threat or use of nuclear weapons,

The submission of the exercise of the right of self-defence to the conditions of necessity
and proportionality is a rule of customary international law. As the Court stated in the
case concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America): there is a “specific rule whereby self-defence
would warrant only measures which are proportional to the armed attack and necessary to
respond to it, a rule well established in customary international law” (I. C. J. Reports
1986, p. 94, para. 176). This dual condition applies equally to Article 51 of the Charter,
whatever the means of force employed.?°

As discussed above, the Court decided that neither incursion constituted an armed attack. In the
Nicaragua case, it further addressed whether U.S. actions, including support for the Contras (an
insurgent force), attacks on ports and oil installations, and mining of harbors would have met
standards of necessity and proportionality as a response to Nicaragua’s support for Salvadoran
rebels. It found those actions unnecessary, due to their coming subsequent to El Salvador’s
largely having defeated the insurgent forces, and the harbor mining and port and oil facility
attacks to be disproportionate.



Whether or not the assistance to the contras might meet the criterion of proportionality,
the Court cannot regard the United States activities summarized in paragraphs 80, 8 1 and
86, i.e., those relating to the mining of the Nicaraguan ports and the attacks on ports, oil
installations, etc., as satisfying that criterion. Whatever uncertainty may exist as to the
exact scale of the aid received by the Salvadorian armed opposition from Nicaragua, it is
clear that these latter United States activities in question could not have been
proportionate to that aid.?!

In another case, Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda), the Court, having found that the conditions did not exist for Uganda to
exercise its right to self-defense against the Democratic Republic of Congo, did not need to
examine whether Uganda’s military actions complied with requirements of necessity or
proportionality. Nonetheless, the Court observed that “...[T]he taking of airports and towns
many hundreds of kilometres from Uganda’s border would not seem proportionate to the series
of transborder attacks it claimed had given rise to the right of self-defence, nor to be necessary to
that end.”*

Both the Nicaragua and Uganda cases concerned responses to substantial insurgencies, with
armed groups with safe havens in one country attacking the territory of another. The
International Court of Justice found links between the governments and insurgents operating
from their countries insufficient to claim they constituted armed attacks, and also observed that
the military responses of the countries attacked or their allies failed to meet standards of
necessity and proportionality required to justify the use of military force in self-defense. The use
of military force by the United States against the territory of Venezuela, a country on another
continent, based on unproven allegations that it directs international drug traffickers who account
for a small share of the illegal drugs sold to willing consumers in the U.S., would fall far short of
the standards for self-defense.

Threats of force

Article 2§4 of the UN Charter states that “[a]ll Members shall refrain in their international
relations from the threat or use of force against the territorial integrity or political independence
of any state, or in any other manner inconsistent with the Purposes of the United Nations.”
President Trump and other U.S. officials have engaged in bellicose rhetoric targeting
Venezuela’s leadership and signaled the possibility of military action in a variety of off-the-
record comments to journalists. Combined with its deployment of large military forces at
Caribbean bases and in waters close to Venezuela, and ongoing military operations in the
Caribbean, all this raises the question of whether U.S. actions constitute unlawful threats.

The hostile rhetoric is coming straight from the top. In a September social media post demanding
that Venezuela accept more deportees, Trump wrote “GET THEM THE HELL OUT OF OUR
COUNTRY, RIGHT NOW, OR THE PRICE YOU PAY WILL BE INCALCULABLE!”> When
a reporter asked what he meant, according to the Associated Press, “Trump said, “You’re gonna
have to figure that out.””? Asked in November whether he was considering putting U.S. forces



on the ground in Venezuela, Trump responded “I don’t rule out anything.... We just have to take
care of Venezuela.”**

Over the summer, the Trump administration reportedly considered options that included seizure
of Venezuelan oil fields and a “’snatch and grab’ of Maduro.”®® In mid-November, The Trump
administration let it be known that the President had held meetings in the situation room to
review options, including use of special forces and other “direct action” inside Venezuela.?® In
late November, President Trump warned in a social media post that all aircraft should “consider
the airspace above and surrounding Venezuela to be closed in its entirety,” a statement that
arguably carries an implied threat of enforcement by military action.?’

These Presidential statements and high-level leaks have been accompanied by the active boat
strike campaign and a steady buildup of military forces in the Caribbean, now including a carrier
surface action group, attack aircraft, special operations forces, a Marine Amphibious Ready
Group, and ships capable of launching more Tomahawk cruise missiles than were used by the
U.S. in the 2011 NATO Libya intervention supporting the overthrow of Muammar Gaddafi.?

The conduct of large military exercises, testing of nuclear-capable missiles, and the deployment
of military forces by the world’s most powerful governments to “signal” displeasure with
adversaries unfortunately has become commonplace, shifting the threshold for what might be
perceived as an unlawful threat. The actions of the U.S. government nonetheless exceed even
today’s lax standards. Expert observers see a U.S. attack on Venezuela as increasingly likely.
Former U.S. Ambassador James Story told the Guardian in early November that he sees a strike
as an 80% probability. ““‘I’d say [something is] imminent, without a doubt,” Story predicted.”?’
In the words of international law expert and former military lawyer Michael Schmidt, “To
suggest that the U.S. force assembled in the Caribbean is there in a law enforcement mode would
simply not pass the straight-face test.”°

The lack of clarity—or perhaps the multiplicity—of the Trump administration’s demands should
not be understood to detract from their serious nature. Trump and his ruling circle have a pattern
and practice of making threats, including mortal threats, both internationally and domestically,
and then attempting to elide their implications with blizzards of confusing messages. No system
of law, international or domestic, can function effectively if statements by heads of state and
other high government officials regarding the use of lethal state force can be dismissed as mere
rhetoric, having no legal effect. These gravest of public utterances must be taken into account,
and those who make them should be held accountable. Floods of subsequent contradictory semi-
denials do little to mitigate the harm. As is the case with ignorance of the law, incoherence in the
flouting of it should be no defense.

Further, Trump’s pattern of bellicose verbiage, military deployments, and an agenda that seeks to
use threats of force to combine political subjugation with economic extraction has sparked
comparisons with the “gunboat diplomacy” of the imperial age.?! As Oona Hathaway and
Stewart Patrick warn, “If major powers come to view threats and the use of force as increasingly
viable policy tools, including to wring concessions and seize territory from weaker countries, the



carefully constructed post-World War II framework for managing interstate relations— and the
global economy—will collapse.”>?

The drug boat strikes

Stripped of the tenuous claim that the people crewing the target boats are the equivalent of state-
sponsored armed bands, the U.S. military strikes are revealed as government-sanctioned murder.
I will not use the term “extra-judicial killing,” which implies that the taking of life occurs
somewhere in the vicinity of the legally acceptable, perhaps just skirting the rules. Here, Trump
and his ruling circle are intentionally trying to create a zone for executive and military action
where no law applies.*® They paint the boat strike campaign as enough of a war to constitute self-
defense against a significant “armed attack,” but not enough of one to require compliance with
the War Powers Act.** They seek to wage it against adversaries they hope to have demonized so
successfully that neither the due process requirements of criminal law, the laws of armed
conflict, or even basic human rights rules will provide them with protection. And if there is any
kind of war going on in the Caribbean right now, the U.S. armed forces are the aggressor, and
perhaps the only combatants. All the casualties are on the other side, and there have been no
reports of anyone on the targeted boats firing a single shot.

Yet however the Trump Administration tries to characterize its drug boat strikes, there will be
law that applies. As many critics of the strikes have argued, international drug trafficking long
has been treated, both under U.S. law and internationally, as a matter for law enforcement. The
focus of the U.S. maritime drug enforcement effort has been to seize suspect vessels and capture
crews without lethal force, in order to facilitate both criminal prosecutions and further
investigation of the cartels.

This model reflects a deliberate policy choice to preserve life and capture suspects for
prosecution rather than destroy vessels and kill crews. The approach lends itself to
building criminal cases against organizations and their leaders, rather than taking out
low-level operatives. It also allows careful management of relationships with countries
known or believed to support narcotics trafficking. The model historically has resulted in
high rates of efficient and successful criminal prosecutions. It is precisely this
longstanding framework that makes the 2 September strike so remarkable. The operation
bypassed the Coast Guard’s established procedures of warning, disabling, and boarding
in favor of immediate lethal force, foregoing any notion of protecting the due process
rights of the individuals involved.3®

U.S. extraterritorial drug enforcement is governed by a combination of federal criminal statutes
and international agreements.?” Even proponents of broad extraterritorial reach for U.S. criminal
law insist that it be subject to due process requirements,*® although U.S. statutes have also been
criticized for providing insufficient due process protections.*® Those statutes, however, still
provide some measure of due process for accused and apprehended drug trafficking suspects.
Killing by missile attack without warning does not.

Seeking to escape the strictures of criminal procedure and perhaps hedging its bets on proving a
connection between the alleged drug traffickers targeted and the Venezuelan government, the
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Trump administration has labeled their military campaign as a response to a “non-international
armed conflict.”*° The decision-makers that matter apparently wanted to believe that this
somehow creates a condition in which little law applies, and fired, evaded, or simply ignored the
government or military lawyers who disagreed.*! As the Washington Post reported,

Amid pushback on CIA action from lawyers in the late spring, the administration forged
ahead with an alternative plan that was already under discussion: to use the U.S. military.
And it came up with a legal justification that national security law experts inside and out
of government have said does not stand up to facts: that the country was in a ‘non-
international” armed conflict with ‘designated terrorist organizations.”*

But simply slapping the “terrorist” label onto alleged drug traffickers does not provide an escape
hatch from the law. U.S. criminal law still applies where the allegations are that the accused are
using profits from the drug trade to support terrorist activities. These statutes have been criticized
for their lack of adequate due process protections, ** but they do not authorize the killing of
suspected drug traffickers without warning.

Nor does branding the purported threat to the United States as a “non-international armed
conflict” situate it in some kind of international law-free zone. The U.S. Department of Defense
Law of War Manual states that although the law of armed conflict as applied to non-international
armed conflict is not well developed,** “[t]he law of war applicable in a non-international armed
conflict is binding upon all parties to the armed conflict, including State armed forces and non-
State armed groups.”*® The Manual states that its contents reflect “the practice of the U.S. armed
forces in applying the law of war to non-international armed conflict,” but that “the rules
articulated may exceed the requirements of applicable customary international law and treaty
law.46

The most important rule in this instance is the principle of distinction: “Combatants may not
direct attacks against civilians, civilian objects, or other protected persons and objects.”*’ To
assure this, “... those who plan or decide upon an attack must take feasible precautions to verify
that the targets to be attacked are military objectives and not protected by the law of war from
being made the object of attack.”*® As the Department of Defense Law of War Manual notes, the
conditions of non-international armed conflict may make it particularly difficult to distinguish
combatants, some of whom may not be in uniform or may “blend in with the civilian population,
from noncombatants.”* This makes taking “feasible precautions” to avoid harm to civilians and
civilian object particularly important in non-international armed conflicts.

Among the “feasible precautions” listed in the Department of Defense Law of War Manual are:

» Taking steps when carrying out a planned attack to confirm that the person or object to
be attacked, is, in fact, the intended target of the attack; and

* [ssuing communications to elicit reactions that inform whether a person or object is a
military objective, such as summons of vessels to stop; directions given from intercepting
aircraft; warnings required before the cessation of protection of medical units, vessels, or
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facilities; or some types of warnings before attacks that may affect the civilian
population.>°

These precautions resemble what U.S. maritime enforcement agencies already were doing to
interdict drug traffic. Further, they are trained for the law enforcement mission, and have long
experience in accomplishing it with far less use of force.

The principle of proportionality, requiring that “combatants must not exercise the right to engage
in attacks against military objectives in an unreasonable or excessive way,”>! would require
similar precautions. Given their central purpose of preventing incidental or collateral harm to
civilians and civilian objects,>? these rules apply only narrowly here, if at all. The attacks are
taking place in open ocean, and the intent to completely destroy the boats is clear. It has been
reported that a classified legal opinion relied on by the Trump administration asserts that the
target is the cocaine, not the crews, and that the deaths of crew members should be treated as
either the killing of combatants or as collateral damage.>® Even if the contents of the boats are
lawful military targets, however, the measures reasonably required by the principle of
proportionality should be similar to the precautions required by the principle of distinction.
These would be feasible measures to assure that the boats and crews are in fact legitimate
military targets, and not civilian fishing boats or pleasure craft engaged in lawful pursuits—or
even in pursuits that are criminal, but that do not constitute activities that justify the use of
military force in response.>* If the activities engaged in by the target boats are not in fact acts
hostile to the United States as part of an armed attack sufficient to justify the use of military
force, the principle of proportionality would not apply at all. As the Department of Defense Law
of War Manual notes, “...[W]here there is no justification for acting, such as unlawful attacks
directed against the civilian population, a proportionality analysis would not be necessary to
reach the conclusion that the attack would be unlawful.”>?

President Trump told the United Nations General Assembly that

...[W]e've recently begun using the supreme power of the United States military to
destroy Venezuelan terrorists and trafficking networks led by Nicolas Maduro. To every
terrorist thug smuggling poisonous drugs into the United States of America, please be
warned that we will blow you out of existence.>®

This supports a strong inference that not only the destruction of boats and but the killing of their
crews here, and doing so without warning, is intentional, the central purpose of the attacks, and
not “collateral damage.”>’

Further, set against the background of the extreme ruthlessness and near 100% mortality rate of
the boat attacks already in progress, Trumps words here verge on a public threat to take no
quarter, long forbidden by the laws of armed conflict.*® In the words of the Department of
Defense, Law of War Manual,

It is forbidden to declare that no quarter will be given. This means that it is prohibited to
order that legitimate offers of surrender will be refused or that detainees, such as
unprivileged belligerents, will be summarily executed. Moreover, it is also prohibited to
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conduct hostilities on the basis that there shall be no survivors, or to threaten the
adversary with the denial of quarter. This rule is based on both humanitarian and military
considerations. This rule also applies during non-international armed conflict.>’

If reports that Secretary of Defense Pete Hegspeth ordered that the units executing the boat
attacks “kill everybody” prove true, the case that the boat strikes violate this rule would be
conclusive.®

Human rights

And if the targets of the boat attacks are merely criminals, however heinous their conduct, rather
than “armed bands” engaged in an attack of sufficient gravity to entitle the United States to the
use of force in self-defense, the far more restrictive requirements for the use of force in policing
apply.®! Evaluated by these standards, the Trump administration has blown right by all the
procedural U.S. and international human rights accorded to those suspected of crimes, from due
process rights to access to the courts to requirements that law enforcement use force only where
necessary, and use it as little as possible, and gone straight to denial of the right to life,%* the most
fundamental human right of all.

UN High Commissioner for Human Rights Volker Tiirk described the boat attacks as
“extrajudicial killing.” He emphasized that countering drug trafficking is a law enforcement
matter, and that human rights law mandates that “the intentional use of lethal force is only
permissible as a last resort against individuals who pose an imminent threat to life.”®

It must be noted that the United States takes the position that its obligations under human rights
treaties generally have no extraterritorial application. As one critic has argued, this is a minority
position

“...increasingly out-of-step with the established jurisprudence and with arguments being
advanced—and conceded—Dby our coalition partners and other allies. As such, the United
States now finds itself in a knotty adversarial posture with several human rights bodies on
this issue and the related choice of law question.”®*

Where the United States claims extraterritorial jurisdiction to apprehend accused criminals on the
high seas and to try them in U.S. courts, as is the case with maritime drug enforcement,% U.S.
human rights obligations—and its own framework of Constitutionally-based rights—should
apply throughout the entire process, from interdiction at sea to any detention, apprehension, and
trial.

Pushback from Congress?

Resolutions under the War Powers Act®® have been introduced in both the House of

Representatives and the Senate. The Act requires that the President provide a report to Congress
within 48 hours when, in the absence of a Congressional declaration of war, U.S. forces are
introduced “into hostilities or into situations where imminent involvement in hostilities is clearly
indicated by the circumstances.”®” Trump provided an initial notification regarding the boat
strikes to the Senate on September 4, but provided little information regarding either the basis or
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scope of those operations beyond broad claims about the threat posed by drug cartels. There was
no mention of Venezuela.®®

The first of two House resolutions, introduced September 19, addressed the boat attacks. It
requested more specific information regarding the nature of the purported threat, the availability
of non-lethal means to interdict the vessels, and the legal basis for the operations, and declared
that drug trafficking does not constitute “an armed attack or threat of an imminent armed
attack.”® The Senate resolution, introduced October 16, addressed the marshalling of forces and
threats against Venezuela.”® An additional House resolution was introduced December 1, “To
direct the removal of United States Armed Forces from hostilities within or against Venezuela
that have not been authorized by Congress.””! It has been referred to the House Foreign Affairs
Committee.

With Trump still retaining decisive, if eroding power over his party’s Congressional delegation,
neither of the earlier resolutions were successful. The first House measure so far has not been
allowed a vote, and the Senate resolution was rejected by a narrow party line vote November 6.
Despite Trump’s initial notification in early September, the administration subsequently has
taken the line that the War Powers Act does not apply to the boat strikes,’” remaining silent
regarding its application to the threats and deployment of forces towards Venezuela. Following
the revelation that Secretary of Defense Hegseth’s orders regarding lethal strikes against the
alleged drug boats might rise to the level of a war crime, a few Republican lawmakers have
joined Democrats in calling for an inquiry on that narrow issue.”® Unless the members of
Trump’s party in Congress make a decisive break with the President, none of these resolutions
are likely to succeed.

Perhaps the most noteworthy action by members of Congress regarding the Trump
administration's use of force, not only in the Caribbean but in such actions as the National Guard
deployments at home, has been a video released by six Senators and Congressional
Representatives, all of whom served in the military or in intelligence agencies, telling serving
military members that they have a right to refuse illegal orders.”* Even more significant was
Trump’s reaction to their straightforward restatement of the law.” In a furious social media post,
Trump accused the six lawmakers of “’SEDITIOUS BEHAVIOR, punishable by DEATH!>7
Trump’s response betrays his desire to suspend the rule of law entirely. It reflects a view that
there is no law but that which the Leader declares.

States of Emergency: The Wars Abroad and the Wars at Home.

“The tradition of the oppressed teaches us that the ‘state of emergency’ in which we live is not
the exception but the rule.” Walter Benjamin, “Theses on the Philosophy of History,” 1940.”7

States of emergency create zones of lawlessness, of unconstrained exercise of executive and
military power. Aspiring authoritarians long have used “states of emergency” to suspend the rule
of law, and then to consolidate power to allow rule by decree. But Benjamin, writing as Germany
descended into war, totalitarian rule, and industrialized annihilation of targeted “minorities,” was
making an additional point. Real democracy is something that still lies in the future. Every
existing government, even those that claim to be constitutional democracies, accords those with
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the least power something less than full protection of the law, subjecting them to a greater degree
to arbitrary power of the state. In a world of Nation-states, immigrants and other “minorities” in
effect live under the equivalent of a permanent “state of emergency.”

This remains true today. In 2019, Gerald Lopez wrote that “...[In] the United States, “groups
can be and have been regarded and treated as exceptions without a formal declaration by the
executive proclaiming a state of emergency.”’® For groups targeted as “exceptions,”

...[L]aw enforcement officers, prosecutors, judges, corrections officials, prison guards,
parole officers, probation officers, truancy officers, ICE employees, and border patrol
officers use law as they choose-as they please-to surveil, to stop and question and frisk, to
knock and talk, to arrest, to charge, to deport, to prosecute, to sentence, to incarcerate, to
detain, and, upon release, to degrade reentry into a cycle of soul-numbing dead ends,
almost as if designed to make certain the formerly incarcerated end up once again locked
up and, in any event, shrunk into existential despair.”””

All of this is made possible because there still exist in the United States and elsewhere significant
factions for whom the ideal type of state is a polity in which a single, majority ethnic group
dominates both governance and culture. Ethnonationalist narratives remain potent elements
available for strategies of rule and contending for rule. This image of the state remains
entrenched in the foundations of mainstream discourses about the nature of war, and in the
frames and assumptions underlying the law of armed conflict as well.®°

Ethnonationalism, the most common form of politics based on fomenting strong “friend/enemy”
distinctions, thrives on war, and on metaphors of war. And both actual wars and law enforcement
campaigns that politicians can convince publics are war-like create opportunities for the further
aggrandizement of executive power and for the loosening of constraints on state violence. The
result can be the creation of dangerous zones of lawlessness, in which the Constitution and
human rights have been left behind, but in which the threshold of “actual war” requiring
compliance with the law of armed conflict has not been reached, as has been the case in the
“wars” on drugs and on terror:

Among other lapses, we forget important moral limits in real war - both limited
objectives and limited means. In short, we forget the just-war tradition, with its moral
conditions for resorting to and waging war. We are tempted by seedy realism, with its
doctrine that might makes right, or we are tempted by an equally dangerous mentality of
crusade or holy war, with its doctrine that right makes might of any kind acceptable.®!

It is precisely this moral and legal void that the Trump regime aims to exploit, and expand.
Amidst both wars and moral panics, legislatures and courts expand the “emergency” powers of
the state, and particularly of the executive branch—powers that seldom have been pared back
after the precipitating crisis has waned. As Justice Jackson warned in his 1944 dissent in
Korematsu v. United States, an “emergency” power, once deemed constitutional by the courts,
“then lies about like a loaded weapon ready for the hand of any authority that can bring forward
a plausible claim of an urgent need.”*?
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Trump and his ruling circle have combined narratives about the drug trade, terrorism, and
immigration to assemble a legal and ideological toolbox for the piecemeal construction of an
authoritarian state. Their task is made easier by resonances of ethnic and racial profiling from
past iterations of the wars on drugs and terror,® and by the legal tools those campaigns left
behind like “loaded weapons.” The Trump administration’s patchwork deployment of emergency
powers has been somewhat chaotic, reflecting both Trump’s personal style and an inner circle
with a range of priorities and obsessions. The Cabinet members responsible for the deployment
of state force—Defense, Homeland Security, and Justice—all appear firmly committed to the
pursuit of authoritarian rule. The rest seem willing to go along for the ride, so long as it serves
their own agendas—with Secretary of State Rubio, for example, likely the main driver of efforts
to remove Venezuela’s Maduro government.

Some commentators have observed that the ultimate goals of Trump’s Venezuelan adventure are
unclear. Is the main purpose really the interdiction of drugs? Is it the overthrow of the Maduro
government, and perhaps gaining increased access to Venezuela’s immense oil reserves? But this
may be looking at particular lawless trees rather than the looming authoritarian forest. The
military operations in the Caribbean are only the latest in the Trump regime’s assertions of
unbridled executive authority, announced through a series of decrees invoking emergency
powers. Their subjects have ranged from tariffs to expediting energy extraction on federal lands
to dispatching the National Guard to Washington D.C. to counter crime.3*

But the main focus of his emergency orders has been immigration and the drug trade, couched in
a manner that ties the two issues closely together. The centerpiece of Trump’s baldly
ethnonationalist strategy of rule is hostility to immigrants, and Venezuelans have been the poster
“foreign other” for his extreme anti-immigrant agenda. There is a direct line running from
Trump’s Alien Enemies Act proclamation used to justify the initial rounds of deportations
without due process in the spring through the summer’s brutal immigration raids in Chicago to
the boat strikes and threats of war against Venezuela today.

Having invoked emergency powers to designate Tren de Aragua (TdA) as a “foreign terrorist
organization” on his first day in office,*> Trump declared that

“TdA operates in conjunction with Cartel de los Soles, the Nicolas Maduro regime-
sponsored, narco-terrorism enterprise based in Venezuela, and commits brutal crimes,
including murders, kidnappings, extortions, and human, drug, and weapons trafficking.
TdA has engaged in and continues to engage in mass illegal migration to the United
States to further its objectives of harming United States citizens, undermining public
safety, and supporting the Maduro regime’s goal of destabilizing democratic nations in
the Americas, including the United States....

The proclamation declared Tren de Aragua members who are not naturalized citizens or lawful
permanent residents to be “Alien Enemies,” and ordered them to be summarily apprehended,
detained, and removed from the United States.®® The initial detainees, most of whom denied
affiliation with Tren de Aragua, were speedily deported with no opportunity to counter
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allegations of cartel membership in court.®” They were sent to an El Salvador prison rife with
human rights abuses.®® Justice Sotomayor, writing for the dissenting justices, warned that

The implication of the Government’s position is that not only noncitizens but also United
States citizens could be taken off the streets, forced onto planes, and confined to foreign
prisons with no opportunity for redress if judicial review is denied unlawfully before
removal. History is no stranger to such lawless regimes, but this Nation’s system of laws
is designed to prevent, not enable, their rise.*’

In Chicago, claims that an apartment complex was “filled with TdA terrorists” were the
supposed basis of a midnight raid by hundreds of federal agents, knocking down doors, throwing
flash-bang grenades, and rousting families from their beds. Thirty-seven people were arrested,
and a number of U.S. citizens were zip-tied and detained for hours. A Pro Publica investigation
revealed that while most of those arrested were Venezuelans, there is no evidence any were Tren
de Aragua members. Nonetheless, what might have been the main mission of the raid was
accomplished: “Soon afterward, President Donald Trump’s administration released a slickly
produced video of the operation.” *° It featured a hovering helicopter and squads of armed and
armored agents arresting people in their night clothes.

Then this fall in the Caribbean, the Trump administration has escalated the level of state violence
to mass killings of purported criminals without trial. The apparent goal of Trump and his ruling
circle is a showy demonstration of force in which killing without restraint is an essential feature.
So too is making the killings fit fodder for prime-time TV. The Washington Post reported that
Homeland Security Advisor Stephen Miller rejected covert strikes.

“Though the hand behind covert actions is supposed to be hidden, Miller and his team
wanted to publicize any strikes on what Trump has deemed ‘narcoterrorists,” including
through videos of drug labs or boats being blown up, one person familiar with the matter
said.”!

As with the Chicago immigration raids, the display here of cruelty and of power unconstrained
by law is not incidental. They are authoritarian political spectacle, designed to instill fear in
adversaries abroad and at home while shoring up Trump’s anti-immigrant base. Its targets were
carefully chosen to avoid the domestic discontent that might result from U.S. military casualties,
targets unable to shoot back: the administration has argued that the War Powers Act does not
apply because “‘The operation comprises precise strikes conducted largely by unmanned aerial
vehicles launched from naval vessels in international waters at distances too far away for the
crews of the targeted vessels to endanger American personnel.’”%?

The Trump administration continues to argue against all evidence that its Caribbean killings are
lawful, with Defense Secretary Pete Hegspeth claiming on X that “Our current operations in the
Caribbean are lawful under both U.S. and international law, with all actions in compliance with
the law of armed conflict....” It is missing the point to see this simply as a lie about compliance
with the law of armed conflict; it is also a legal bait-and-switch. Cordula Droege, Chief Legal
Officer for the International Committee of the Red Cross, has observed that
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The Geneva Conventions were designed to prevent the recurrence of horrors inflicted on
soldiers and civilians during two world wars. More recently though, parties to armed
conflicts have used IHL to justify their actions when they depart from the expectations
that would ordinarily apply in peacetime, especially those concerning human rights.

In short, armed conflict, as governed by IHL, has come to be seen as an alternative moral
and ethical landscape — a space in which states consider themselves free to apply an
extraordinary degree of military force and control, inside and outside their own territory,
while being able to maintain the stance of law-abiding actors.”*

The Trump administration has attempted to create a law-free “alternative moral universe” all its
own, one where it can claim that it is in a state of war to allow the greatest latitude for the use of
force, but can deny it is at war at all when doing so allows them to evade scrutiny and constraint.

The next step up the ladder of escalating state violence could be a “real” war, with the massive
task force poised off Venezuela’s coast sent into action against its territory. War allows a shift to
a higher level of violence to pursue political goals abroad, but also provides the opportunity for
the most expansive claims of emergency powers at home. If Trump chooses to go to war, it will
be a moment of profound danger, raising the level of risk for all who would stand in opposition,
and most of all for those facing the choice of whether to obey illegal orders. Yet we must hope
that many have the fortitude to do so, and the rest of us must do everything we can to support
those who do.

We may yet avoid the worst. Trump and his circle may not choose war as a way to salvage a
declining presidency and the collapse of their broader authoritarian project. The disorganization,
inexperience, and incompetence at the top of this Trump administration may make any coherent
program of action difficult, much less further consolidation of power in the face of declining
popularity. But the ease with which a group of inexperienced ideologues have been able to
exploit the weaknesses of our system of government and the deep divisions and entrenched
inequality in our populace show us that profound change must come before the United States is
on a path where something like real democracy is possible.

Out of the rack and ruin of our gangster death,
The rape and rot of graft, and stealth, and lies,
We, the people, must redeem

The land, the mines, the plants, the rivers.

The mountains and the endless plain—

All, all the stretch of these great green states—
And make America again!

Langston Hughes, “Let America Be America Again,” 1936.%
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